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General comments
There are various means of resolving a legal dispute between two parties, concerning “available”
rights.
i) private negotiation, whereby the parties transform a legal dispute into an economic dispute,
without the need for any (legal) assessment of their reciprocal rights. They independently enter into
an agreement (the settlement) which is the instrument whereby both parties obtain certain economic
benefits, by means of reciprocal concessions. By means of this agreement the parties prevent or
settle the dispute without interfering with their right to challenge the agreement using normal means
relating to the formation of their intent (mistake, duress, fraud) in order to obtain an annulment.1
ii) non-procedural arbitration. The parties choose to make recourse to a third party, and seek
“settlement of the dispute by arbiters by means of a contractual decision”.2 They substantially appoint
an arbiter to settle the dispute.
iii) recourse to State Courts which, under Italian law, is guaranteed by article 24 of the Constitution,3
or rather the Arbiter in the form of a private judge who is asked to verify which right is being
enforced and to settle the dispute by means of a decision (or an award), and thereby by means of a
concrete rule that the parties must comply with (“the order”). In this case, contrary to mediation,
there is a “winner” and a “loser” and the latter is entitled, within certain limits, to challenge the
“decision”, due to error in procedendo or in judicando, or the award, due to invalidity, for the purpose
of obtaining an amendment to it4.
iv) mediation whereby the dispute is overcome, with the assistance of a third party, without any
winners or losers and there is no possibility to dispute whether the result is unjust or whether it
harms one of the parties’ rights and, definitively, there is no possibility to challenge the settlement
(save in this case also for challenges based on mistake, duress or fraud).
Mediation, which is normally considered an ADR scheme, is a means for resolving disputes through a
third party (independent, impartial, equidistant) who has the task of assisting the two parties in the
search for an amicable agreement, at times by means of the formulation of a proposal. According to a
well-known definition, mediation therefore represents, “not a form of alternative justice”, but rather
“an alternative to justice”. 5 6
Based on the above, it appears evident that there is a fundamental difference between “private”
justice whereby the intention of the parties to submit to the decisions of a third party is essential
(“consent”) and justice which is provided by the State structure, in the context of its specific activities,
terminating the dispute by means of an authoritative order which the parties must comply with.
Definitively, in the context of ADR two alternatives have been identified:
1

M. Bove, La conciliazione nel sistema dei mezzi di risoluzione delle controversie civili, in Riv.Trim.Dir. e Proc. Civ. 2011,
1065 and ff.
2
Non-procedural arbitration is governed by article 808 ter of the Italian Code of Civil Procedure, under the Italian legal
system.
3
Art.24 Italian Constitution “Everyone can take judicial action to protect individual rights and legitimate interests”.
4
V. Vigoriti, La Direttiva Europea sulla mediation. Quale attuazione? in Riv.Arb.2009,1 and ff.
5
Francesco P.Luiso, Giustizia alternativa o alternativa alla giustizia? in Il Giusto Processo Civile, 2011
6
Confucius considered it undesirable, disgraceful and even immoral to commence litigation and bring an action, and
recourse to the Courts was considered the last “alternative” for settlement (cfr A. Miranda, Le origini della mediazione
nell’esperienza inglese in Mediazione e conciliazione. Diritto interno, comparato e internazionale, CEDAM, 2011).
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- arbitration, which results in a ruling equivalent to a decision and therefore an authoritative order;
- mediation, where the agreement reached is contractual.
Unlike arbitration, whereby the parties voluntarily exclude state jurisdiction, mediation is a procedure
in which the Courts are only temporarily deprived of jurisdiction, in the sense that pending agreement
(or the absence of agreement) between the parties, they cannot engage in any activities.
However there are analogies between the two procedures: both originate from and are rendered
valid by a written contractual clause; both result in an order which can become enforceable if
approved, i.e. by way of a purely formal judicial control, whereby the State Court verifies that the
award or mediation agreement does not violate any mandatory laws, rules of public order or public
policy.
We will see that mediation procedures conducted before a mediation organization, (accredited Body)
must be connected with specific substantial effects such as an interruption in limitation or
prescription periods and the enforceability of the order contained in the settlement approved by the
State Authority (in Italy the President of the Court).
Following this necessary introduction, below is an illustration of the various points of my report.
I. Legal framework applicable in relation to ADR for commercial matters in Europe.
Primarily it is worth mentioning the Consultation Paper, a document published by the European
Commission in 2011 (DG Sanco) on the use of ADR schemes for commercial matters in Europe which
follows, inter alia, the 98/257/ EC and 2001/310/ EC recommendations and Directive 2008/52/EC.
This document concerns consumers in their cross-border relationships. In line with “whereas”
number 2 of the 2008 Directive, it reiterates the need to facilitate access to justice using alternative
non-contentious procedures which are contractual in nature.
The aforementioned recommendations tend not only to promote access to and the efficiency of
justice, but also a reduction in the timeframe and costs for ADR procedures as compared to ordinary
processes and an obligation for European Member States to legislate in relation to civil and
commercial dispute settlement7.
Again, in 2009 the DG Sanco Commission, with the collaboration of the Berlin Civic Consulting,
launched a study on the operation of ADR schemes in European Member States which found that “the
fundamental principles contained in the 1998 and 2001 recommendations have been adhered to and
implemented and there is now no discussion with respect to the existence of these schemes but rather
only with respect to the manner of resolving the dispute”8
There is also the so-called Green Book (published on 19 April 2002 by the European Commission)
which continues to uphold the concept whereby ADR schemes can represent a remedy to difficulties
arising out of the high number of procedures and their cost. It resulted in legislative ventures that
ultimately resulted in the enactment of Directive 52/2008.
Amongst the various problems dealt with and mentioned below, with reference to cross-border
mediation, the most important problems concern conflicts of laws, difficulties arising out of language
and logistical barriers, interruptions in prescription and limitation periods and the enforceability of
the mediation agreement.
7

A. Miranda, op.cit. pg.91 not only refers to costs due to the length of process but also to economic costs, the uncertainty of
the result and social costs due to “ an alteration in the relationship of trust between society and justice and therefore also
between society and institutions”.
8
V.Vigoriti, Europa e Mediazioni. Problemi e soluzioni, in Contratto e Impresa 2011, fasc.n.1 pg.81
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The 1998 and 2001 recommendations also illustrate more important aspects for ADR procedures such
as:
- the need to “strengthen consumers’ confidence in the internal market” and
- an obligation to “guarantee the impartiality of the entity, the effectiveness of the procedure,
advertising of the scheme and its transparency, also due to the need to remove disproportion
between the economic scope of the dispute and the cost for legal settlement”;
The 2001 recommendation specifically reiterate the same aspects as well as the following
principles :
- fairness in the procedure based on a guarantee of the right to information and the parties’
freedom.
- impartiality, which involves the need for careful selection of those responsible for the
procedure, with fixed term appointments and relief from duties due to just cause only.
- transparency of the procedure, which consists of informing consumers about how the scheme
will operate, the types of dispute that can be subject to these procedures, the most suitable
mediation organization (accredited Body), the language used, costs and the governing law as
well as the substantial effects of the procedure.
- effectiveness connected to contained costs and proportional to the value of the dispute and to
the fact that the parties need not necessarily be obligated to seek the assistance of a
professional or advisor.
Additionally:
- a confidentiality obligation with respect to information that parties provide to the person
responsible for the procedure;
- the reasonable amount of time given to the parties to examine the possible settlement prior to
definitively accepting it and
- an information obligation regarding the substantial and procedural effects resulting from outof-court settlement of the dispute.
Based on the above, a first conclusion can be drawn: for the full realisation of existing legislation it is
necessary to ensure the dissemination of a legal culture that promotes dispute resolution settlement
schemes outside the ordinary process and, at least within Europe, this requires a reduction in the
differences between modern legal systems and a need to harmonise and standardise legal models
and specifically conflict resolution models.
II.
II.1

A new dispute settlement method.
Characteristics of mediation
It is generally held that a mediation procedure is both:
- convenient (fixed and relatively expensive costs). This aspect also depends on the need
for the technical assistance of a lawyer or otherwise and,
- rapid. This aspect obviously depends on the economic resources earmarked for
mediation and on the organisation and efficiency of the mediation structure.
These characteristics should not however be the only reason for making recourse to mediation.

II.2. The Council’s tendency to: “facilitate access to justice” through the preparation of alternative
non-contentious procedures which are contractual in nature
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In fact, in consideration of objectives established by the Amsterdam Treaty (1997) to improve civil
justice and by the Presidency of the European Council (Tampere 1999) to establish non-judicial
procedures, as well as the European Council (2000) to create non-contentious settlement
instruments, the mediation procedure must be recognised as a new way of conceiving dispute
settlement, whereby there are no losers or winners, rather there is a common settlement which is the
result of consent between the parties.
II.3. The meaning of the terms “mediation” and “settlement”. The role of the “third party”.
In addition to the definition given at page 4 of this report, it is worth reiterating that also under the
Italian legal order, the word “mediation” means the procedure whereby the parties, assisted by a
mediator, attempt to settle a dispute.
The word “settlement” means the result, or rather the mediation agreement.
The role commonly attributed to the mediator is that of facilitating agreement, at times by
formulating a proposal for the parties.
II.4. Definitions of “cross-border mediation”, “residence” and “domicile”.
In general terms, “cross-border mediation” means a procedure concerning disputes or collective
actions involving consumers from different States.
Article 2 of European Directive 2008/52/EC makes recourse to the concepts of domicile and habitual
residence with respect to at least one of the parties to the procedure. It defines a cross-border
dispute as one in which at least one of the parties is domiciled or habitually resident in a Member
State other than that of any other party on the date on which:
(a) the parties agree to use mediation after the dispute has arisen;
(b) mediation is ordered by a court;
(c) an obligation to use mediation arises under national law;
or for the purposes of Article 5
(d) an invitation is made to the parties
Disputes in which a judicial proceeding or arbitration, following mediation between the parties, are
initiated in a Member State other than that in which the parties were domiciled or habitually resident
on the date referred to in paragraph 1(a), (b) or (c) are also considered to be cross-border disputes.
The definitions of “residence” and “domicile” are set out under articles 59 and 60 of EU Regulation
44/2001 and for the sake of brevity we will refer to the wording set out below in the footnote. 9
III. Various types of cross-border mediation.
It should primarily be specified that the parties are free, in a mediation clause contained in a contract,
to choose not only the place in which they wish mediation to be conducted, but also the law
governing that clause. This choice will normally be made. Having said this:

9

Reg 44/2001. Art. 59 “In order to determine whether a party is domiciled in the Member State whose courts are seized
of a matter, the Court shall apply its internal law. If a party is not domiciled in the Member State whose courts are seized,
in order to determine whether a party is domiciled in another Member State, the court shall apply the law of that Member
State”.” Art.60 : For the purposes of this Regulation a company or other legal person or association of natural or legal
persons is domiciled at that place where it has its : statutory seat or, central administration, or principal place of business”.
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III.1. A first and most frequent case is that in which the parties belong to two different European
Union Member States.
In this event, mediation rules are dictated by European Directive 2008/52/EC, which provides under
article 5 that the Courts before which an action is brought may invite the parties to use mediation.
The Court’s jurisdiction will – in this case – be determined in accordance with EC Council Regulation
44/2001. The Court will establish the law applicable to the dispute, in the absence of any choice by
the parties, on the basis of rules on conflict applicable in that State.
The same Directive also provides that this is without prejudice to any national legislation specifying
that recourse to mediation is mandatory. The right of each party to access the judicial system must
not however be prejudiced10.
In Italy, legislation providing that recourse to mediation is mandatory was declared unconstitutional.
On 9 August 2013, a new law was approved and commencing from 20 September 2013 it reintroduces
mandatory mediation prior to commencement of legal proceedings, subject to certain novelties and
for specific disputes.
III.2. A second possibility is that the parties are of different nationality but they belong to States of
which only one is a European Union Member State.
III.3. A third possibility is that the parties are of different nationality and they belong to States none
of which is a European Union Member State.
In both of these events, in view of the fact that recourse to mediation is by means of agreement, the
parties may choose the place and the governing law and therefore they will comply with procedural
and substantive rules applicable in the chosen State, and the only limit, at least with respect to Italy, is
that of public order and mandatory regulations under their respective legal orders.
With respect to the form of any mediation agreements and the possibility of rendering them
enforceable, please refer to points VI and VIII below
IV.

The language barrier.

IV.1. Choice of language
The choice of a “lingua franca” or of the most suitable language in the specific case.
The choice of mediator also based on the language of the proceedings.
The mediator is a third party asked by the parties to conduct mediation in an efficient, impartial and
competent manner. On this basis, the choice of mediator is dictated by the need for persons with
legal training and mediation experience and since we are dealing with cross-border mediation,

10

In Italy, the law (no.28/2010) which provides that recourse to mediation is mandatory was declared unconstitutional. On
9 August 2013 however, the Italian Government enacted Decree Law no. 69 of 21 June 2013 which was subsequently
converted into law no. 98 9 August 2013 which, commencing from 21 September 2013, reintroduces mandatory mediation
prior to commencement of legal proceedings, subject to certain novelties and for specific disputes.
In extreme summary the following have been introduced: territorial jurisdiction for the place in which the Court that
would have jurisdiction over the case is located; an obligation to attempt mediation as a condition to proceeding with a
judicial claim regarding condominium matters, real rights, inheritance matters, family agreements, leases, loans for use,
lease of a business, medical liability, compensation for damages caused by defamation in the press, insurance, banking and
financial agreements; legal assistance is now mandatory
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persons who are able to effectively conduct and manage mediation in a language common to the
parties or chosen by them.
IV.2 The EEJ-Net
In this regard it is useful to mention the decision by the European Council no. 2001/470/CE that
established the EEJ Net in order to render alternative dispute resolution schemes more simple, rapid,
effective and less costly. The EEJ Net consists of national “Clearing Houses”, that can be consulted by
the consumer to obtain advice and is useful to mention the decision by the European Council no.
2001/470/CE that established the EEJ assistance in the preparation and presentation of a claim to a
Body located in another Member State. In cross-border disputes it is also possible in this way to
overcome language barriers and a lack of information regarding the procedures to be followed and
the most suitable Mediation Organization Body.11
V. Governing law.
The parties will be responsible for choosing the law governing mediation proceedings at the following
three separate phases:
- upon entering into the contract that contains the mediation clause;
- upon commencing the procedure;
- upon entering into the agreement resulting from mediation, if an agreement has been reached.
Due to the contractual nature of mediation (save for events in which the mediation procedure is
mandatory under national law) the parties are free to choose the governing law in all three of the
aforementioned phases. It is extremely important for the mediator to be aware of the choice made
by the parties in the mediation agreement from the very outset. He must acknowledge this choice by
the parties in the mediation agreement and this will affect the possibility of rendering the agreement
enforceable in the various States as well as any possibility of challenging that agreement.
In the absence of a precise choice, the governing law will be established by way of application
of provisions relating to contractual obligations under: the Rome Convention, 1 June 1980, with
respect to contracts entered into force prior to 17 December 2009, and;
European Parliament and Council Regulation 593/2008 17 June 2008, which is of universal
application and applies irrespective of reference to any States, also outside the European Union, for
contracts entered into force following the aforementioned date.
It is well known that the 1980 Rome Convention prefers the law of the Country to which the
characteristic obligation under the agreement is the most closely connected, in the absence of any
choice. Regulation 593/2008, on the other hand, prefers the law of the place in which the party
performing the characteristic service obligation under the contract resides. In case of a mediation
agreement, the characteristic service obligation must be identified on the basis of the type of
contract.
In case of a mediation agreement entered into by a “consumer” with a party acting in a professional
capacity, the governing law will be the law of the place in which the consumer habitually resides, at
the terms established by article 6 of the Regulation in question.
VI.

Mandatory Italian laws.

11

A.Pera Le politiche dell’Unione Europea di accesso alla giustizia e sistemi di ADR, in Mediazione e Conciliazione cit.
pg. 64
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VI.1. Form.
The agreement reached during mediation procedures is contractual and its effects are that of
establishing, amending or cancelling obligations between the parties. It is equivalent to composition
settlement. This agreement must be in writing for the purposes of proof, and must be signed by the
parties and by the mediator. It must also be traceable to an “accredited” Mediation Organization
Body, i.e. duly enrolled in the Register held by the Ministry of Justice. In case of failure to meet the
described requirements, the agreement resulting from mediation will not be approved by the
competent Court and cannot therefore be rendered enforceable.
VI.2. Procedure.
Procedural rules are established by the accredited Mediation Organization Body, chosen by the
parties, and the appointed mediator must be registered with that Body. Each Body can therefore
independently establish its own procedural rules, in order to guarantee real self-government, and
may also identify minimum and collective rules thereby avoiding any disparity in the treatment of
analogous situations. In cross-border mediation, the choice of a specific mediation organization Body
(which may be located in a Member State other than the one in which the parties reside or are
domiciled) involves the acceptance of procedural rules applied by the chosen Body and – with respect
to the rights subject to mediation – of limits set by each legal order such as unavailable rights, public
order, mandatory laws and public decency.\
VI.3. Public order.
This profile is of importance for the purposes of the possibility of rendering the mediation agreement
enforceable as well as any challenges to the agreement itself (see paragraph VIII and IX below).

VII. Suspension and/or interruption as a result of the procedure.
VII.1. Suspension or interruption of limitation or prescription periods.
As mentioned above, parties who agree to attempt mediation must be guaranteed the possibility of
possible subsequent recourse to ordinary justice (in particular, see “whereas” 24 and article 8 of
Directive 2008/52/EC). This involves a need for the national law applicable to the parties or any
different national law chosen by the parties upon entering into the mediation clause, to recognise
that any application for mediation shall suspend or interrupt any limitation periods (on substantial
disputed rights) or however prevent the expiration of any prescription periods. This will allow the
parties to bring an action in protection of those rights before the Courts without any risk of adverse
party pleading prescription or expiration.
VII.2. Time at which suspension or interruption take place. Time from which the procedure is
“pending”:
Scholars in this area have formed various theories, all however based on the concept that upon an
attempt at mediation, suspension or interruption, as mentioned above, must be recognised; this is
necessary in order to guarantee effective protection for the parties.
9

The majority of legal orders connect the interruption of limitation periods to the commencement of
the mediation procedure.
In particular, according to the aforementioned various theories, the suspension or interruption can be
connected:
- to the time of consent to commencement of the procedure;
- to the date of filing the application with the Mediation Organization Body;
- to the date of receipt of notice by the other party;
- to the date of “acceptance” by the other party.
The problem arises as to whether mediation conducted in a specific State can result in the suspension
or interruption of limitation periods in another State. The solution appears to be identifiable in the
choice operated by the parties regarding the governing law applicable to the mediation clause, the
procedure and the mediation agreement. The parties will make that choice on the basis of those legal
orders that recognise interruption or suspension, as mentioned above, upon commencement of
mediation. In the absence of any choice, in view of the contractual nature of mediation, the 1980
Rome Convention and the European Parliament Council Regulation n. 593/2008 17 June 2008 will
apply, as stated under paragraph V.).
According to Italian law, a pending dispute and therefore interruption and suspension, are connected
to the date of service on the other party of the writ of summons or claim, following which a Court has
issued a ruling scheduling a hearing. Analogously, in case of a mediation procedure, the procedure
will be held to be pending from the date on which the Mediation Organization Body notifies
commencement of the procedure and invites the party to participate. Commencing from that time,
the limitation and forfeiture periods are interrupted. However this solution is not upheld by all.
VII.3. Time at which mediation procedure can be held to have concluded.
Parties who have attempted mediation must be informed when the mediation procedure is
considered concluded.
a. in case an attempt at mediation has failed, any suspension or interruption of limitation and
prescription periods terminates. The limitation and prescription periods recommence from the
time at which the mediator officially acknowledged the negative outcome of the procedure. In
compliance with the aforementioned terms, each party may then commence proceedings before
the competent court. The terms are calculated in accordance with the law chosen by the parties or,
where no choice has been made, in accordance with the law applicable pursuant to the Convention
and Regulation mentioned under paragraph V.
b. in case mediation is successful, on the other hand, the time at which the procedure can be held to
have actually concluded is unclear, also for the purposes of the possibility of rendering the
agreement enforceable.
The alternatives are as follows:
- the date from which consent by the parties is given, by way of simultaneous signing of the
mediation report agreement in the presence of the mediator;
- the date from which the document (mediation agreement) is filed with the Mediation
Organization Body that managed the procedure.
This second solution appears to be the most supported.
VIII. Effectiveness and enforceability of the mediation agreement.
10

VIII.1. “Whereas” 19 and 20, article 6, (1 and 2) of Directive 2008/52 and article 40 of Dlgs 5/2003.
Parties that reach a written agreement (as a result of mediation) must be certain that it will be
enforceable (in fact, not infrequently the party obligated to perform, refuses to spontaneously
perform obligations under the agreement itself).
It is clear that no State can refuse to render a mediation agreement that has been reached before an
accredited Mediation Organization Body in a specific State enforceable, unless the content conflicts
with the laws of that State, including private international law, and unless that law does not provide
for the enforceability of the agreement in question.
An agreement resulting from mediation can be recognised and rendered enforceable in compliance
with Council Regulation 44/2001 or, if it concerns marriage and parental responsibility, in compliance
with Council Regulation no. 2201, 2003.
Article 6 of the Directive provides for the possibility of requesting enforceability of the content of the
agreement with the express consent of all parties. The only limit is where the content of the
agreement conflicts with the law of the State asked or where a specific agreement cannot be made
enforceable under the Laws of the State asked.12
VIII.2. Effectiveness and enforceability of internal domestic mediation
It is necessary to distinguish between agreements reached through an internal mediation procedure
(not included within the scope of application of Directive 2008/52/EC) and agreements reached by
way of a cross-border mediation procedure (specifically provided by that Directive).
According to Italian legislation (art. 12 Dlgs 28/2010 implementing Directive 58/2008), internal
domestic mediation agreements must contain the following in order to be enforceable:
i)
a description of the parties’ rights and obligations;
ii)
the signature of the parties and mediator.
In case of failure to spontaneously enforce the mediation agreement, one of the parties may file an
application for enforcement with the President of the Courts for the place in which the Mediation
Organization Body that managed the procedure has its headquarters.
Consent from the other party is not required. No terms are established for the application for
enforcement.
Upon application by the parties, the President declares the agreement enforceable by way of an ex
parte order, subject to prima facie assessment of the existence of the agreement and of the
aforementioned requirements, whilst he will reject an application in case its content violates national
public order or mandatory regulations. No reasoning is specifically requested for the enforcement
order or for the rejection measure.
An agreement resulting from mediation is a contract. Therefore, even if it has been declared
enforceable by the President, it may be challenged on the basis of invalidity (unlawful contract) and
annulment (error of law; fraud, incapacity).
Judicial remedies in case of failure to spontaneously enforce the mediation agreement are somewhat
weak under the Italian system. It is advisable for the parties to the agreement to provide for the
12

The Italian system also provides for resolution by means of settlement of corporate law, banking and credit and financial
intermediation matters (art. 40 of Dlgs 5/2003).
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payment of penalties in case of breach or refusal to perform. This specific clause is completely valid
under Italian law (art. 11 Dlgs 28/2010).
VIII.3 Effectiveness and enforceability of cross border mediation
With respect to cross border mediation agreements, article 12 of Dlgs 28/2010 provides that they can
be rendered enforceable by the President of the Courts for the place in which enforcement should
occur. In this respect, Directive 52/2008 provides that an application for an enforcement order must
include consent from the other party. However, Italian doctrine sustains that the Directive allows
individual Countries to introduce more favourable rules, on the basis of the principle of national
autonomy. The President of the Courts will therefore declare a mediation agreement to be
enforceable even if one of the parties alone has made an application. Unlike internal domestic
mediation, cross border mediation agreements can be rendered enforceable in Italy, either:
- subject to an enforcement order issued in the State of origin (where mediation took place) through
an application to the Italian authority competent for recognition and enforcement, in accordance
with Regulation 44/2001 and Regulation 805/2004;
- subject to an enforcement order issued directly in the State in which enforcement must take place.
This solution has been adopted in Italy. However, in case the cross border mediation agreement
can be enforced in various Member States and involves financial obligations, the parties can make
recourse to an enforcement order under Regulation 805/2004 (European Enforcement Order).
Note that article 58 of Regulation 805/2004 in the English version speaks of “settlements …
approved by a Court”, whilst in the Italian version the expression used is “settlements reached
before a Court”. The European Parliament Commission has decided that article 24 of Regulation
805/2004 and article 58 of Regulation 44/2001 in the French version are compatible, and
therefore, they expressly include out-of-court settlements rendered enforceable pursuant to
judicial approval (homologation).
VIII.4 The enforcement procedure. “In camera” procedure.
The judicial body to whom application for enforcement should be made is indicated by the individual
Member States (article 6 paragraph three of Directive 52/2008). In Italy, the application is made to
the President of the Courts.
The procedural process for the purpose of obtaining enforcement is divided into the following phases:
- preliminary verification of the capacity of the “accredited” mediation organization Body through
which the mediation agreement was reached.
- determination of the Authority competent to render the mediation agreement enforceable.
In Italy, the Authority competent to issue an enforcement order relating to internal domestic
mediation is the President of the Courts for the district in which the Mediation Organization Body
is located. For cross border mediation the agreement is approved by the President of the Courts
for the district in which the agreement must be enforced (article 12 (1) Dlgs 28/2010). An
agreement declared enforceable is valid for compulsory expropriation, specific enforcement and
for the registration of a statutory mortgage (article 12 (2) Dlgs 28/2010);
- identification of the applicable procedural law: the enforcement procedure is governed by the law
of the Member State in which enforcement will occur. Italian law (art. 615 Italian code of civil
procedure) provides that the obligor can challenge enforcement disputing “the right of the
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applicant party to proceed with compulsory enforcement”. This plea could be raised by the resisting
party in order to invoke the invalidity or voidability of the mediation agreement.
The following are distinguished:
i. events in which the agreement following mediation has been declared enforceable in the State
of origin and the Court that declared it enforceable has reached a decision on whether the
agreement was binding on the parties;
ii. events in which the agreement following mediation has been declared enforceable in the State
of origin but the Court that declared it enforceable has not reached a decision on whether the
agreement was binding on the parties
Only in the second of the above events can the plea mentioned above be raised. In the first event,
however, the plea is precluded by the decision on the binding nature of the mediation agreement.
It is also provided that the Courts may suspend the enforcement proceedings in case of grave
reasons.
- identification of persons entitled to submit an application. As mentioned above, Directive
52/2008 provides that all or one of the parties can, with the express consent of the others, submit
an enforcement application. However, in accordance with the national autonomy recognised by
the Treaty, Italian law provides that the application can be submitted by one of the parties alone,
without the consent of the other party.
- filing of enforcement application with the President’s clerk, together with certified copy of the
mediation agreement, approved by the competent authority in the State of origin.
IX. Possible challenges.
If it is possible to challenge an enforcement order issued by the President of the Court in Italy it has
been asked what are the means and terms for doing so.
There are no obvious specific rules governing this area.
It has been argued (but the opinion is not clear) that it is possible to bring a challenge before the
Court of Appeal within the terms established for a challenge to an arbitration award. The matter is
however still open to debate and it does not appear that any definitive solutions have been
provided.13

13

R. Matera, Mediazione e conciliazione cit., pg. 261 and ff.
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